UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

DM RESEARCH, INC., fornerly
known as NEW ENGLAND REAGENT
LABORATORI ES, | NC.

V. C.A. No. 96-617

COLLEGE OF AMERI CAN
PATHOLOG STS and NATI ONAL
COMWM TTEE FOR CLI NI CAL
LABORATORY STANDARDS

MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

The Col | ege of American Pathol ogi sts (CAP) and the Nati onal
Commttee for Cinical Laboratory Standards (NCCLS) have noved
pursuant to Fed. R Cv. P. 12(b)(6) to dism ss the conplaint filed
by DM Research, Inc., (DM. The issue presented is whether the
conplaint states a claim for conspiracy to restrain trade in
violation of 8 1 of the Sherman Act. 15 U.S.C. § 1.

Because the facts alleged are insufficient to establish the
exi stence of a conspiracy, the Shernman Act claimis dismssed, with
prejudice, and the related state | aw clains are di sm ssed, w thout
prej udi ce.

Backgr ound

The pertinent facts alleged in the conplaint are as foll ows.
DM produces Type | "Reagent Grade Water" that it bottles and sells
to clinical |aboratories for use in scientific testing. NCCLS is
a non-profit corporation conposed of hundreds of nenbers t hroughout
the United States. It devel ops and pronotes standards for the

clinical | aborat ory comunity whi ch i ncl udes i ndi vi dual



| aboratories, |aboratory professional associations, industries and
government al agencies. CAPis a non-profit corporation conposed of
hundreds of board-certified pathologists throughout the United
States. It accredits nedical |aboratories and its purpose is to
insure that the test results obtained fromthose | aboratories are
accur at e.

In 1991, NCCLS published a guideline stating that Type I
reagent water should be used imrediately after being processed
because it qui ckly degrades. Accordingly, the guideline encouraged
the use of Type | water produced in-house on a daily basis instead
of bottled water produced off site. The guideline also prescribes
a limt for the concentration of ions in Type | water. | on
concentrations are determned by a resistivity test that neasures
the degree to which the water conducts electrical current.

CAP incorporated the NCCLS guideline into the checklist it
utilizes in determ ning whether a hospital or |aboratory should be
or remain accredited. As a result, many |aboratories purchased
purification equi prent and began producing their own Type | water.
That, in turn, adversely affected DM s sal es.

DM s four-count conplaint asserts clains for: (1) conspiracy
torestrain trade in violation of 8 1 of the Sherman Act, 15 U.S.C.
8 1; (2) conspiracy to restrain trade in violation of the Rhode
Island Antitrust Act, RI. Gen. Laws 8§ 6-36-4; (3) tortious
interference with existing and prospective business relationships
and (4) defamation. The Sherman Act claim is predicated on

al l egations that NCCLS and CAP "conspired to restrain trade" and



that, in furtherance of the conspiracy, they adopted "faulty and
arbitrary standards” and engage in unspecified "econonmc threats
and intimdation of certain | aboratories and referring pathol ogi sts
to cease or refrain fromdoing busi ness with DM Research and ot her
bottl ed reagent water manufacturers.”

NCCLS and CAP make a nunber of different argunents in support
of their notions to dismss all of DMs clains. However, there is
no need to go beyond the argunent that the conplaint fails to state
a claimfor relief under the Sherman Act.

St andard of Revi ew

A Rule 12(b)(6) notion to dism ss should be granted only if
"it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”

Conley v. Gbson, 355 US. 41, 45-46 (1957). In making that

determ nation, the Court must "accept the well-pleaded factua
avernments of the . . . conplaint as true, and construe these facts

in the light nost flattering” to the plaintiff. Gooley v. Mbbil

Ol Corp., 851 F.2d 513, 514 (1st Cir. 1988) (quoting Chongris V.

Board of Appeals, 811 F.2d 36, 37 (1st G r. 1987)).

However, the conpl aint nust allege facts that establish all of

the el enments of the claimasserted. 1d. at 515; Car Carriers, |Inc.

v. Ford Mdtor Co., 745 F.2d 1101, 1106 (7th Cr. 1984). Bal d

assertions, subjective characterizations and | egal concl usions are

insufficient. United States v. AVX Corp., 962 F.2d 108, 115 (1st

Cir. 1992); Dartrmouth Review v. Dartnmouth College, 889 F.2d 13, 16

(st Cir. 1989). Moreover, the factual allegations nust be



specific enough to justify "drag[ging] a defendant past the
pl eadi ng threshol d."” Gooley, 851 F.2d at 515.

These principles are especially applicable in antitrust cases
where further litigation is likely to be protracted and expensive
and, therefore, the inpact of unfounded clainms is severe. See Car

Carriers, 745 F.2d at 1106-07; see also Faul kner Advertising

Assocs. v. Nissan Motor Corp., 905 F.2d 769, 772 (4th G r. 1990)

(antitrust conplaint nust "allege with reasonable definiteness
facts fromwhich the Court may infer conduct . . . prohibited by
the antitrust laws.") (quoting Nelligan v. Ford Mbtor Co., 262 F. 2d

556, 559 (4th Cir. 1959)); Sutliff, Inc. v. Donovan Cos., 727 F.2d

648, 654 (7th G r. 1984) (bare |egal conclusions do not prevent

dismissal of antitrust clains); Bryan v. Stillwater Bd. of

Realtors, 578 F.2d 1319, 1321 (10th Gr. 1977) (conclusions or
opinions are not sufficient to state an antitrust claim.

Wil e antitrust conpl aints are not subjected to any hei ght ened
pl eadi ng requirenents, courts nust be vigilant to insure that the
underlying facts in an antitrust conplaint are pled with sufficient
specificity to state a claim Thus, an antitrust conplaint "nust
contain either direct or inferential allegations respecting all the
mat eri al el ements necessary to sustain a recovery under sone vi abl e

| egal theory." Car Carriers, 745 F.2d at 1106 (quoting In re

Plywood Antitrust Litig., 655 F.2d 627, 641 (5th Gr. 1981))

(enmphasis in the original).

Di scussi on

The Sherman Act Caim




Section | of the Sherman Act provides, in relevant part:

Every contract, conbination in the form of
trust or otherw se, or conspiracy, in
restraint of trade or comerce anong the
several States, or with foreign nations, is
hereby declared to be illegal.

15 U S.C § 1.

To state a claimunder 8 1, a plaintiff nust all ege:
1. the existence of an unlawful contract,
conbi nati on or conspi racy anong t he
def endant s;

2. t hat the contract, conbi nation or
conspi racy unreasonably restrained trade;

3. that the restraint affected interstate
conmer ce; and,

4. that the defendants' concerted action
proxi mately caused injury to the plaintiff.

Matthews v. Lancaster Gen. Hosp., 87 F.3d 624, 639 (3d

Cr. 1996); Lee v. Life lns. Co. of North Anerica, 829 F
Supp. 529, 535 (D.RI. 1993).

A. The Conspiracy Requirenent

A conspiracy is an agreenent, either express or inplied,
bet ween two or nore parties to acconplish an unl awful objective or

to acconplish a lawful objective by unlawful nmeans. Pearl Brew ng

Co. v. Anheuser-Busch, Inc., 339 F. Supp. 945, 950-951 (S.D. Tex.
1972) (citing United States v. Kissel, 218 U S 601 (1910);

Anerican Tobacco Co. v. United States, 328 U S. 781 (1946);

Standard Ol Co. v. Moore, 251 F.2d 188 (9th Cr. 1957)).
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Unilateral action by one party is not sufficient even when it
i nvol ves the conduct of several persons within a single enterprise.

Day v. Fallon Conmunity Health Plan, Inc., 917 F. Supp. 72, 77 (D

Mass. 1996) (citing Copperweld Corp. v. |ndependence Tube Corp.

467 U.S. 752 (1984)). The participation of two or nore parties is
required.

When highly factual and subjective questions of intent and
pur pose are at issue, "summary procedures shoul d be used sparingly”
because "the proof is largely in the hands of +the alleged

conspirators.” Car Carriers, 745 F.2d at 1106 (quoting Poller v.

Colunbia Broad. Sys., 368 U S. 464, 473 (1962)). However, that

caveat does not exenpt a plaintiff fromthe requirenent of pleading
facts from which the existence of a conspiracy reasonably nay be
inferred. 1d.

Concl usory all egations of conspiracy or unlawful purpose do
not satisfy the requirenent that sufficient supporting facts be

pled. |d.; see also Glbuilt Honmes, Inc. v. Continental Hones of

New Engl and, 667 F.2d 209, 210 (1st Gr. 1981); cf. Anericana

| ndus., Inc. v. Whnetco de Puerto Rico, Inc., 556 F.2d 625, 627-628

(st Gr. 1977). Nor is the "invocation of antitrust terns of art”

a substitute for the necessary factual allegations. Car Carriers,

745 F.2d at 1110; G lbuilt Hones, 667 F.2d at 210 ("li beral use of

terms such as 'conspire will not prevent dismssal of an
antitrust conplaint).

B. DM s Conpl ai nt

In support of its Sherman Act Claim DM alleges two facts
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anounting to what, in antitrust parlance, is referred to as

"conscious parallel behavior." See Kreuzer v. Anerican Acadeny of

Peri odont ol ogy, 735 F.2d 1479, 1487 (D.C. Cir. 1984). Those facts

are: (1) that NCCLS pronul gated the guideline in question and (2)
that CAP incorporated that guideline into its accreditation
checkl i st .

However, parallel behavior, by itself, does not constitute a
conspi racy. Id. That is especially true when, as here, the
behavior is engaged in by two independent pr of essi onal
organi zations and relates to a matter of nutual interest and
concern. ld. at 1488. The facts nust be sufficient to establish
that the all eged conspirators reached an agreenent or under st andi ng
to acconplish an unl awful purpose. 1d. at 1488-89.

Direct evidence of an explicit agreenment is not required to
prove a conspiracy. The existence of a conspiracy may be inferred
from the actions of the alleged conspirators. Id. at 1487-88.

However, such an inference nust be reasonable and "is warranted

only when a theory of rational, independent action is |ess
attractive than that of concerted action.” |d. at 1487 (quoting
Federal Prescription Serv., Inc. v. Anerican Pharm Ass’'n, 663 F. 2d

253, 267 (D.C. Cir. 1981)). Thus, “[I]f [CAP and/or NCCLS] had no
rational economc notive to conspire, and if their conduct is
consistent wth other, equally plausible explanations, the conduct

does not give rise to an inference of conspiracy.” Mat sushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 596-597

(1986) .



Inthis case, it is unreasonable to infer that the defendants
conduct was the product of an unlawful conspiracy rather than
i ndependent acti on. The conplaint, itself, alleges that "CAP
menbers constitute a mpjority of those who purchase high grade
wat er products” and that NCCLS nenbers include individua
| aboratories. It further alleges that CAP s adoption of the NCCLS
guideline will restrict the supply and increase the price of
reagent water. In light of those facts, it is illogical to infer
t hat NCCLS and CAP woul d conspire to acconplish a purpose that is
so patently contrary to the interests of its nenbers.

DM asks the Court to base such an inference on the allegation
that one nenber and one former nenber of NCCLS manufacture
equi pnent for producing reagent water on site and, presunmably,
woul d benefit fromincreased sal es of that equi pnent. However, the
conplaint is devoid of any factual allegations from which it
reasonably could be inferred that a single nmenber of NCCLS could
i nduce an organi zati on consi sting of hundreds of nmenbers to act in
a manner so patently contrary to their interests.

Mor eover, even if such an inferential | eap were warranted, the
conplaint is utterly bereft of any factual allegations supporting
a conclusion that CAP would participate in such a schene. As
al ready noted, a conspiracy requires the participation of two or
nore parties. Here, there is no allegation that CAP s nenbers

i ncl ude any manufacturers of water purification equipnment who woul d



benefit from the alleged conspiracy. On the contrary, as
previously stated, since CAP' s nenbers are the principal purchasers
of reagent water, they would be the prinmary victins of the alleged
schene.

The i nherent inplausibility of inferring a conspiracy fromthe
facts all eged underscores the insufficiency of DM s bald assertion
that a conspiracy existed. As already noted, such assertions, even

when couched in statutory “ternms of art do not support an

antitrust claim Car Carriers, 745 F.2d at 1110. Apart fromvague

assertions that the defendants engaged in unspecified "economc

threats and intimdation of certain |aboratories,” the conpl aint
fails to allege any facts regarding the manner in which the
conspiracy operated or the acts commtted in furtherance of the
conspi racy other than CAP' s adoption of the NCCLS guideline.

Much of the conplaint is devoted to allegations that the
guideline is "faulty and arbitrary.” Mre specifically, it attacks
the validity of using a resistivity test to assess the purity of
reagent water. DM relies on those allegations in arguing that a
conspiracy exi sted. However, that argunent is | ess than persuasive
for two reasons. First, the possibility that the guideline may be
faulty is not very conpelling evidence that, therefore, it nust be
t he product of a conspiracy. In addition, the contention that the

guideline is erroneous because it is based on aresistivity test is

i nconsi stent with the acknow edgnent contained in the conplaint,



itself, that a resistivity test is used by the American Chem cal
Society in establishing its reagent water requirenents.

For all of the foregoing reasons, the Court finds that Count
| of the conplaint does not allege sufficient facts to state a
claimunder 8 1 of the Sherman Act and, therefore, it should be
di sm ssed.

[l. State Law d ai ns

The conplaint cites 28 U S.C. 8§ 1367(a) as the jurisdictiona
basis for state law clains asserted in Counts Il - |V Havi ng
determ ned that the sole federal claim should be dismssed, the
Court has discretion to determ ne whether it should exercise
suppl emental jurisdiction over those clains. 28 U S.C 8§
1367(c) (3).

The Suprene Court has held that, as a general rule:

[ n] eedl ess decisions of state |aw should be
avoided both as a matter of comty and to
pronote justice between the parties, by
procuring for them a surer-footed reading of
applicable |aw Certainly, if the federal
clainms are dism ssed before trial, even though
not insubstantial in a jurisdictional sense,
the state clains should be dismssed as wel|.

United M ne Workers of Anerica v. G bbs, 383 U S. 715, 726 (1966).

In this case, there is no reason for deviating from that
principle. The clains in question are governed entirely by state
| aw. Moreover, NCCLS conpanion notion to dism ss raises serious
guestions as to whether this Court has in personam jurisdiction
that would permt it to resolve those clains. If it wi shes, DM may
pursue those clains in an appropriate state court forum
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Concl usi on

For all of the foregoing reasons, Count | of the plaintiff's
conplaint is dismssed, with prejudice, for failure to state a
cl ai mupon which relief can be granted. Counts IIl, Ill and IV are
di sm ssed, w thout prejudice.

I T 1S SO ORDERED,

Ernest C. Torres
United States District Judge
Date: April , 1998  onorsiames om
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